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To prevent all disputes and litigation, it is further agreed by and between the parties to this contract, that said chief engineer shall be the referee, in all cases, to determine the amount, quality, acceptability, and fitness of the several kinds of work which are to be paid for under this contract, and to •decide upon all questions which may arise as to the fulfillment of said contract on the part of said contractor, and his decision and determination, when approved by said board* shall be final and conclusive. Said contractor shall also afford all reasonable facilities for access to his work to any oth.er parties or contractors who may be doing extra work or be working on a section of the conduit adjacent to his own, and any difference which may arise between two contractors in regard to their adjoining work is to be adjusted by said chief engineer, whose •decision in the matter shall be final and binding upon both par-ties.f                                                                        E. K,
110. Extra Work, t While all changes in plans and specifications have been provided for in section 108, it is well to insert a special clause on the subject of extra work. It is common for contractors, on the completion of a piece of work, to bring in a bill of extras, which they claim represents work which they were asked to perform, and which was not included in the plans or specifications, and which was not specially provided for by particular agreement with the engineer with the corresponding compensation to be paid for it. What the contractor's ideas or intentions may be on this subject does not usually develop until the work has been fully completed and the time of final settlement has arrived. In many instances it is then too late to determine the exact facts concerning this extra work, either because of the incompleteness of the records,
* See footnote, page 102.
| In the opinion of the author of this work it is doubtful if a. clause such as is here given will always stand in a court of law. The reader is referred on this subject to Arts. la and 13 in the Synopsis of the Law of Contracts. In accordance with the principles there laid down it would seem that the courts will only sustain such a clause as the above when it can be shown that the acts of the engineer taken under it have been auch as a court could properly refer to an expert referee, or to a person presumably more competent than the court to determine In general such questions would be such as might be called "Condition* Precedent" to a legal settlement. Such "conditions precedent" would include all questions, such as the value of extra work, the amount of damages actually sustained from any breach of the contract, the extent of any failures to comply with the contract, and all matters which are not so much questions of fact as questions of quantitative and qualitative value, which can only be estimated, and which the engineer is presumably competent to evaluate. See also Art. 86.
J Sec Articles 38 and 3p.

